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No. 10,578 


STATEMENT OF QUESTION PRESENTED 

Was it error for the Court to submit the question of 
contributory negligence to the jury where it was deter¬ 
mined by the trial judge that appellee was guilty of negli¬ 
gence as a matter of law in causing a handrail to be re¬ 
moved from the premises and where appellant in using a 
platform, insufficiently lighted, adjoining the stairway in 
question and while reaching for an overhead light fixture, 
lost her balance and fell? 
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United States (Emrrt of Appeals 

Foe the District of Columbia. Circuit 


No. 10,578 


Eleanor Byas, Appellant, 
v. 

Harryman Dorsey, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In order to avoid possible difficulty and confusion 
created by appellant’s failure to furnish page references 
to the joint appendix in her statement of the case and to 
facilitate the reading of this brief, this counter-statement 
must be somewhat lengthy and the indulgence of the 
Court is therefore sought. 

Eleanor Byas, appellant, testified she rented the entire 
premises, a nine room house where she operated a room¬ 
ing house. (Tr. 22A). On the evening of the accident 
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though there was a light burning in her kitchen the same 
was insufficient for her to make sure of her footing on 
the platform. (Tr. 16A). The guard rail was removed 
by men employed to fix a leak in the furnace room who put 
water profing cement around the room and last worked in 
the early Fall of 1945. (Tr. 16A, 17A). The guard rail 
extended the length of the stairway, beginning at the 
first ‘step down’. (Tr. 17A). Mrs. Byas stated she was 
wearing bi-focal eye glasses at the time of the accident, 
which, when first acquired by her long prior to the acci¬ 
dent, caused her difficulty in moving around and that she 
had never been treated for any illness before this accident 
except the grippe (Tr. 19A). On the day following the 
removal of the hand rail she called the office of the 
American Security and Trust Company and complained 
to Mr- Etheridge and later Mr. Etheridge came to the 
house and inspected and promised its replacement (Tr. 
20A). She was certain that it was Mr. Etheridge (Tr. 
23A). Admittedly, it was very seldom that she paid 
her rent when due. (Tr. 23A). She also complained of 
the rail’s removal to Mr. Akers and Mr. Bailey, both 
of the American Security and Trust Company (Tr. 21A, 
22 A). 

Admittedly, at the time of this accident, she was expe¬ 
riencing menopause; (Tr. 22A) that the person named 
Frieda was her “little girl”, age 22; (Tr. 25A). At the 
time of this accident she had to reach for the light and 
lost her balance and that she had been using this plat¬ 
form under then existing circumstances for approximately 
1 y» years though she considered it dangerous, unsafe for 
her own use and unsafe for the use of anyone in the 
house. (Tr. 27A). Admittedly, however, she never 
threatened to move from this house because of this con¬ 
dition (Tr. 27A). 

Dr. LeCount Matthews, appellant’s physician for 10 
years, testified he had treated her only for colds and 


3 


grippe during that period prior to this accident (Tr. 28). 
On cross examination, he admitted that he had treated 
appellant for a sprained ankle incurred on February 3, 
1947 (13 days prior to this accident) when she fell while 
crossing a street car track, and that his treatment of the 
ankle ended on February 12,1947 (App. 28A, 29A) 

' i 

Bertha Scott testified that she had used the handrail 
on the basement steps as a guide in going up and down 
the stairs; (Tr. 30A) that she had fallen once herself 
when she slipped from the third step to the bottom and 
broke her arm (Tr. 30A) and was living in this house on 
the other occasions when appellant fell down these stairs 
(Tr. 32A). 

Harryman Dorsey, the appellee, an attorney and mem¬ 
ber of the Bar of the District of Columbia, and owner 
of the premises in question since April 29, 1937, at which 
time appellant was then and still is the tenant, testified 
he turned over the management of this property to the 
American Security and Trust Company in December 1937 
due to the difficulty encountered in the collection of rent. 
(Tr. 32A, 33A). He had not known of the removal of 
the handrail until after the accident and had not at any 
time received any complaint concerning this from appel¬ 
lant. (Tr. 33A). On February 18, 1947, having- learned 
of appellants accident through Mr. Akers, he visited 
appellant about 3:00 p. m. on February 18, 1947 (Tr. 
33A, 34A). Mrs. Byas told him she had been reaching 
for the light, had a dizzy spell and fell. He then asked 
her if she had been drunk again, to which she answered 
“no” and repeated she had suffered a dizzy spell. (Tr. 
34A, 35A). This was the same version given to him by 
Frieda who also stated upon questioning as to the where¬ 
abouts of the hand rail that “It is broke”. (Tr. 35A). 
His own personal tax records showed his last payment 
for waterproofing work in the furnace room was paid 
June 25, 1940, payment normally being made up to 60 
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days following the work (Tr. 35 A) and no other patching, 
repairing of leaks or waterproofing work was done in the 
furnace room prior to the accident. (Tr. 36A). 

John Nevius, a student at Georgetown University and 
formerly employed by American Security and Trust Com¬ 
pany from September 1946 to February 1948 testified he 
never received any complaints by or on behalf of appel¬ 
lant respecting the lack of a hand rail nor any contention 

of nor threat to withhold rent until the installation of 

\ . 

same (Tr. 37A). He and Mr. Akers visited appellant the 
day after her accident and he, Akers, Mrs. Byas and 
Frieda were all in the same room and Frieda described 
the accident stating Mrs. Byas was on the platform, suf¬ 
fered a dizzy spell and fell; that she had sustained dizzy 
i spells four or five times previously (Tr. 38, 39A). The 
collection of rent from appellant was known to the office 
■staff as somewhat of a joke (Tr. 39A, 40A). 

Hilton M. Etheridge testified his former employment 
i with the American Security and Trust Company from 
March 1935 to June 1942 was in the property manage¬ 
ment section and that he had not been employed by that 
I Company since June 1942 (Tr. 40A); that during the 7 
years of his employment he never received any complaint 
from appellant respecting the handrail or lack of same 
nor any threat from her that she was withholding the 
rent until the same was installed. (Tr. 41 A). 

William Akers testified that neither appellant nor any 
one on her behalf ever complained to him as to the lack 
of a handrail on the stairway leading to the furnace nor 
did she ever withhold rent in an effort to force erection 
of a rail (Tr. 41A, 42A). He knew of appellant’s rental 
account as an overdue account over a period of time 
(Tr. 42A). His conversation on the day following this 
i accident was mainly with her daughter (Frieda) when he 
and Mr. Nevius visited them and the daughter told him 
in appellant’s presence in the latter’s bedroom that Mrs. 
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Byas was reaching for the light and in doing so lost her 
balance and fell. (Tr. 42A). The daughter also stated 
appellant had fallen down those steps about four or five 
times in the past due to an arthritic condition (Tr. 42A). 

Charles J. Bailey testified that neither Mrs. Byas nor 
any one on her behalf had ever complained as to the lack 
of a handrail on the stairway in question nor did appel¬ 
lant ever withhold rent in an effort to secure a handrail 
(Tr. 45A). The records of the American Security and 
Trust Company, (identified and admitted into evidence 
during the testimony of this witness—Tr. 49A) covering 
the years 1938 through 1946 and up to the date of this 
accident reveal that waterproofing was last done in De¬ 
cember 1939 along with the repairing of the furnace (Tr. 
48A). 

William N. Grimes testified that he had never received 
any complaint from Mrs. Byas nor on her behalf as to 
the lack of a handrail on the stairway in question nor 
was he ever told by her or anyone that she was withhold¬ 
ing her rent subject to the erection of such a handrail. 
(Tr. 50A). For quite some time after taking over this 
property, the Company had to secure the issuance of a 
summons in the Municipal Court each month to collect 
rent and generally speaking the rent was not paid prompt¬ 
ly but eventually during the month (Tr. 51 A). 

SUMMARY OF ARGUMENT 

The existence or non-existence of contributory negli¬ 
gence represented only one of three issues submitted to 
the jury. The evidence on this issue presented factual 
questions for determination by a jury. The weight of 
such evidence is not subject to review in this Court. 
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ARGUMENT 

1. The Evidence of Sole Negligence and/or Contribu¬ 
tory Negligence Was Ample and Raised a Question of 
Fact for Determination by the Jury. 

An examination of the entire charge by the trial judge 
to the jury in this cause reveals that though he was in¬ 
structing the jury as a matter of law that this defendant 
was guilty of negligence, there was being left for their 
determination as triers of the facts, 3 separate issues. 
These issues were: 

(a) Whether such negligence was the proximate cause 
of appellant’s injuries. 

(b) Whether her sole negligence constituted the prox¬ 
imate cause of her injuries. 

(c) Whether her negligence contributed to causing 
this accident. There never was any contention here that 
appellee owed appellant any duty to repair. Appellant’s 
case was necessarily premised on the contention that 
while she was in possession of the entire premises, the 
appellee caused certain work to be performed in the fur¬ 
nace room which was done in such a manner that the 
result produced a dangerous condition. The record am¬ 
ply demonstrates that there did exist quite a conflict as 
to the time that the work was performed in the furnace 
room. The appellant contended that the same was done 
in 1945 whereas the appellee contended and established 
by records that the last work done in this area of the 
premises was accomplished in December 1939. The date 
is important to the extent that it reveals a continuous 
use by the appellant of a portion of the premises which 
according to her was dangerous and unsafe. Though 
appellant contended that she reported to appellee’s agents 
that the handrail on the stairway leading from the plat¬ 
form adjoining the kitchen to the floor of the furnace 
room had been removed and that she wanted it replaced, 
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there was substantial testimony to the contrary. Though 
she contended that she had actually withheld payment of 
rent in making this complaint, this likewise was denied 
and the records showed that the appellant was consistently 
delinquent in payment of her rent. 

It is to be noted in this case that in the course of very 
lengthy and detailed direct examination of the appellant 
she described the use of the handrail prior to its removal 
as a means of going up and down the steps. Appellant’s 
witness, Bertha Scott, likewise described the use of the 
handrail. At the conclusion of the appellee’s case, for 
the first time on rebuttal testimony, the appellant testified 
that she used the handrail when standing on the platform 
at the top of the steps and reaching for the light overhead. 
This might well be considered a classic example of the 
true value of rebuttal testimony. 

There were numerous items of testimony relating to 
facts, existing circumstances and conduct of the appel¬ 
lant which created serious questions of fact as to her 
own negligence and/or contributory negligence. Amongst 
these which can be readily ascertained from an examina¬ 
tion of the record are the statements of the appellant 
herself wherein she describes the 2 Y> foot by 5 ft. plat¬ 
form adjoining her kitchen as being insufficiently lighted 
for a person to be sure of a secure footing at a time when 
one is standing on the platform. In the light of a great 
deal of the testimony, the majority being admissions by 
the appellant herself, respecting her own physical condi¬ 
tion, her state of health may well have played a very 
important part in the happening of this accident. Lastly, 
of course, her continued use of an area considered dan¬ 
gerous without in any wise attempting some minor tem¬ 
porary improvements for her own protection might well 
have been considered a failure to exercise reasonable care 
for her own safety. Would not the placing of a cord or 
piece of string on the switch to the overhead light have 
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eliminated the necessity for the unusnal difficulty encoun¬ 
tered by appellant in attempting to use this light? Would 
1 not a reasonably prudent person have done that or more? 

It was urged by appellee at the trial of this cause that 
i the evidence justified the Court in concluding that appel¬ 
lant was guilty of contributory negligence as a matter 
of law. The entire situation seemed to be aptly con¬ 
trolled by the language of this Court in the case of Sta¬ 
ples v. Casey, 43 App. D. C. 477, where the Court stated: 

“When the appellant took possession of the premises 
on May 4, 1914, she knew, according to the averments 
of her declaration, that the stairway in question was 
‘out of repair and in a dangerous condition’. She 
knew that certain of its steps were missing, and had, 
more than 3 weeks thereafter, ‘while in the ordinary 
course of her occupation of said premises’, she used 
the stairway notwithstanding its dangerous condition, 
and was injured because one of the steps ‘moved or 
oscillated’. It is not conceivable that any person of 
average intelligence should have used this stairway 
under the conditions disclosed, without knowing that 
this step was loose; and even if we assume that the 
plaintiff did not know its condition the result must 
be the same, for here the situation requires us to 
rule that the means of knowledge was the equivalent 
of actual knowledge. * • • This was not an emergency 
use of a back or kitchen stair but a deliberate use 
in ordinary course, and the plaintiff could not shut 
her eyes to conditions which should have been ob¬ 
vious to her had she looked, and then charge the 
landlord with responsibility for the consequences, be¬ 
cause of his agreement.” 

1 The Court had sustained a demurrer to the plaintiff’s 
declaration in the above case. In its opinion the Court 
assumed that under the given facts the landlord was 
guilty of negligence in failing to perform the duty of 
1 repairing the stairway and affirmed the lower Court on 
I the basis of the contributory negligence as a matter of 
law of the plaintiff therein. This case is ample authority 
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for appellee’s contention that the continued use by ap¬ 
pellant in the ordinary course of use of the premises of 
an area which she knows to be unsafe and dangerous in 
that it was not sufficiently lighted and there was no 
handrail present* would constitute contributory negligence 
or negligence which was the proximate cause of her own 
accident. 

In the case of Wagar, et al v. Stcdcup, 64 App. D. C. 
50, 73 F. 2d. 986, this Court had occasion to state as fol¬ 
lows: 

“As to whether or not plaintiff negligently placed 
herself in a position where she might reasonably ex¬ 
pect an explosion and injury resulting therefrom, the 
Court properly instructed the jury that this was a 
question of fact for them to determine from all the 
circumstances in the case, and that, if they found 
that plaintiff had been guilty of contributory negli¬ 
gence, they should not return a verdict in her favor. 
• • • The question of contributory negligence, there¬ 
fore, was not one of law but of fact, a question upon 
which reasonable men may well differ in their con¬ 
clusion. ‘It is well settled that, where there is un¬ 
certainty as to the existence of either negligence or 
contributory negligence, the question is not one of law, 
but of fact, and to be settled by a jury; and this 
whether the uncertainty arises from a conflict in the 
testimony, or because, the facts being undisputed, 
fairminded men will honestly draw different conclu¬ 
sions from them/ Richmond & D. Railroad Com¬ 
pany v. Powers, 149 TJ. S. 43, 13 S. Ct. 748, 749, 37 
lx Ed. 642.” 

In the above case the plaintiff had summoned to her 
aid a janitor in an apartment house because she had 
noticed escaping gas in her apartment. She had, in fact, 
cautioned the janitor not to strike a match. Despite 
plaintiff’s cautioning the janitor did strike a match and 
the explosion followed. The Court’s approval of the 
question of contributory negligence was as quoted above. 
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Again in the case of Hill v. Raymond , 65 App. D. C. 
144, 81 F. 2d, 278, this Court determined that the question 
of contributory negligence under the circumstances was 
one of fact for determination by a jury. In that particu¬ 
lar case, the plaintiff who was a tenant of defendant 
rented a 2 bedroom apartment and was using a common 
stairway at the time of the accident. The plaintiff relied 
upon the failure of defendant to light properly the hall- 
i way in accordance with then existing regulations. There 
was also proof that the stairs treads did not conform to 
regulations. On page 146 of the opinion of this Court, 
it is stated: 

4 * Coming to the question of contributory negligence 
on the part of the plaintiff, we think the law is well 
i settled that the mere continued use of a tenant of 

common stairs and hallways of the tenement prem¬ 
ises, when he is aware of the failure of the owner to 
provide lights as required by the statute and Munici¬ 
pal regulations, does not constitute contributory negli- 
i gence as a matter of law, but merely raises a ques¬ 

tion for the determination of the jury. This situa¬ 
tion is closely analogous to cases where tenants or 
persons accustomed to using a stairway and knowing 
of defects therein are injured as the result of those 
defects. In such cases, where the accident results 
on a common stairway or in a common hallway, and 
not one privately used and maintained alone for the 
benefit of the tenant, the question of contributory 
negligence is one for the determination of the jury 
under all the circumstances in the case. • • • 
Counsel for defendant places reliance on the case of 
Staples v. Casey, 43 App. D. C. 477, but that case 
is not in point, since the accident occurred on prem¬ 
ises leased and occupied entirely by the plaintiff with 
full notice of the defective condition of the stairway 
at the time the premises were leased and possession 
acquired. There, the stairway was entirely under 
the control of the tenant, and there was not a com¬ 
mon stairway provided for the convenience and use 
of all persons occupying the premises. As was said 
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in Peil v. Reinhart, Supra, 1 ‘The question presented 
would have been quite different if the staircase had 
been part of the premises demised to the plaintiff. 
Then the evidence may not have warranted a recov¬ 
ery by her, and many of the cases cited by the de¬ 
fendant’s counsel would have been applicable. * * 

it seems to appellee that the continued use of an area 
of premises under the control of a tenant which was con¬ 
sidered dangerous and defective, irrespective of whether 
that condition existed at the time of the actual leasing 
or came into existence subsequently thereto, would amount 
to conduct on the part of a tenant in possession which 
would cause a Court to consider the same as contributory 
negligence as a matter of law unless the use constituted 
an emergency under given circumstances. This was the 
position urged by appellee at the time of trial but re¬ 
jected by the lower Court. 

In any event, on the basis of the question posed in this 
appeal, it certainly can not be said that there was not at 
least some evidence of contributory negligence which dic¬ 
tated submission to the jury, if not in fact, determination 
by the Court as a matter of law in favor of appellee. 

2. The Judgment of the Lower Court on the Entire 
Record is Beyond the Review of This Court. 

The appellee herein contends that there was no evi¬ 
dence upon which the issue of contributory negligence 
was created. This Court has, on more than one occasion, 
pointed out that it is not the function of this Court to 
weigh the evidence. Gardiner v. Capital Transit Com¬ 
pany, 80 U. S. App. D. C. 297, 152 F. 2d 288, Cert. 
Denied 68 S- Ct. 824, 327 U. S. 795, 90 L. Ed. 1031. The 
record amply demonstrates that this verdict was rendered 
despite contentions of personal injuries in a suit between 


1 127 N. Y. 381, 27 N. E. 1077, 1078, 12 L. R. A. 843. 


a tenant and her landlord and where a jury had an op¬ 
portunity to hear the testimony of the witness and a 
further opportunity in the light of their testimony and 
conduct on the witness stand to determine what credence 
could be given to their spoken word. The jury’s verdict 
was, of course, a general verdict and was amply sup¬ 
ported by the evidence. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower Court should be affirmed. 

Richard W. Galiher 

William E. Stewart, Jr. 

•• . tt _ _ ' 

William H. Clarke 

t '* Attorneys for Appellee 






